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Sunset clauses can
leave you in the dark

It pays to be au fait with the details of property contracts - especially the sunset
clause!
With the challenges facing the construction sector, diﬃculties in deducting loan
interest as an expense, and Healthy Homes legislation that requires capital investment
to bring existing properties up to standard, many are considering buying "oﬀ the
plan." "Oﬀ the plan" refers to signing up to buy a future property, typically subject to
completion of a subdivision of the land and a new-build dwelling.
On the face of it this all seems relatively straightforward and risk-free. However, in the
current construction environment there may be obstacles to a straight run, so it pays
to be fully au fait with the details of the contract - especially the sunset clause.
Generally, a developer takes new properties to market in the early stages, before
obtaining consents and beginning construction, to obtain unconditional sales and
therefore secure ﬁnance before incurring signiﬁcant development costs and
committing to the project. Sale contracts in this context often have what is known as a
sunset clause. Traditionally sunset clauses allowed a purchaser to cancel the contract
if the development wasn't completed by a particular "sunset date," and the deposit was
refunded. The intention of these clauses is to protect either party from unforeseen
delays.
Higher prices
However, it is becoming increasingly common for sunset clauses to be drafted in a way
that the developer, too, has an ability to cancel the contract on the sunset date. This
has resulted in some developers using their ability to cancel on the sunset date as
leverage to request the contracted purchaser to pay a higher purchase price to keep
the contract alive.
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A developer may seek to do this to recover increased building costs, or to take
advantage of increases in market value between the contract date and the sunset date.
As a purchaser, you need to understand how the sunset clause in your contract
operates so you have certainty around your investment, especially the property
purchase price.
A purchaser should be aware of the details of a sunset clause before entering a
contract to purchase a property oﬀ the plans. It is important to be aware of key
timeframes in a development. If a sunset date is three years from the date of the
contract, but the development is well advanced with an estimated date of completion
of six months, it may be appropriate to ask the sunset date to be brought forward. Or
a purchaser may agree to that sunset date on the basis that the risk of cancellation is
low.
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If possible sunset clauses, together with other clauses that allow the developer to
unilaterally cancel the contract at a later stage in the development, should be deleted.
Deleting these clauses will typically protect a purchaser by ensuring the developer
cannot use the threat of cancellation as leverage to request an increase in the
purchase price.
Vendor warranty
Developers will be restrained by lending conditions and the need to protect their
commercial position against some uncertainty. Typically, contracts will include
conditions for the beneﬁt of a vendor and a force majeure clause in addition to the
right for a developer to cancel on the sunset date. In those cases it may be appropriate
to request a vendor warranty where the developer warrants they will not use any
cancellation rights to ask the purchaser to pay a higher purchase price, or to cancel
for the purpose of immediately selling the property to another buyer.
This ensures a developer's interests are suitably protected so it can cancel the
contract if the development does not proceed for valid reasons, while the purchaser
knows the developer can't take advantage of these clauses to increase contract prices.
With these protections in place, a key aspect of due diligence is to ensure the
developer has the means to complete the project on time. This avoids the need for
either party to cancel on the sunset date leaving the purchaser with their deposit
refunded without any return on those funds and in a market where property prices
have increased. Some developers are reluctant to amend the conditions in their
contracts, but a purchaser buying oﬀ the plans should always discuss their options
with their own solicitor before signing up.
While many terms may be non-negotiable from a developer's perspective, some aren't.
A purchaser can often improve their contractual purchase position during the precontractual negotiations or the conditional period. Whether renegotiating sunset
dates or requesting further changes for the purchaser's beneﬁt at little risk to the
developer, small changes to the contract may well ensure greater certainty and
conﬁdence in your choice to purchase "oﬀ the plans."
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